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STATEMENT OF THE CASE

Nature of the Case
In his Appellant's Brief, Mr. Roberts argued that the district court denied him due
process when it failed to preserve an exhibit it considered in regard to his motion to
withdraw his guilty plea. Additionally, he argues that the district court erred when it
denied his motion to withdraw his guilty plea. This brief is necessary to address several
of the State's arguments, including but not limited to, its argument that the missing
exhibit is not an exhibit and that Mr. Roberts had an affirmative duty to preserve the
exhibit and submit that exhibit to the Idaho Supreme Court. Additionally, this brief is
necessary to clarify the legal standards pertaining to the appellate review of the merits
of Mr. Roberts' motion to withdraw his guilty plea.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Roberts's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.
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ISSUES
1.

Did the district court deprive Mr. Roberts of his right to due process when it failed
to preserve an exhibit admitted at the hearing on the motion to withdraw his guilty
plea?

2.

Did the district court abuse its discretion when it denied Mr. Roberts' motion to
withdraw his guilty plea filed prior to sentencing?
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ARGUMENT
I.
The District Court Deprived Mr. Roberts Of His Right To Due Process When It Failed To
Preserve An Exhibit Admitted At The Hearing On The Motion
To Withdraw His Guilty Plea
The district court did not preserve a copy of an exhibit it admitted at the State's
request. In his Appellant's Brief, Mr. Roberts argued that the district court's failure to
him preserve an adequate record in that regard deprived him of his due process rights.
The State now argues that the exhibit is not an exhibit because it was never formally
admitted into evidence by the district court. (Respondent's Brief, p.6.)
Contrary to the State's assertion, the district court considered the exhibit and the
Idaho Supreme Court has already ruled that it is necessary for appellate review of the
district court's denial of Mr. Roberts' motion to withdraw his guilty plea.

The State

acknowledges, that the district court relied on the State's "pages one through eight of
discovery" at the hearing on Mr. Robert's motion to withdraw his guilty plea.
(Respondent's Brief, pp.4-5.) The State's position is not supported by statute, court
rule, case law or logical argument. Absent such authority, the State's argument should
not be considered on appeal. State v. Zichko, 129 Idaho 259, 263 (1996). Moreover,
the Idaho Supreme Court already concluded that "pages one through eight of discovery"
were part of the record and necessary for Mr. Roberts' to pursue this appeal when it
granted his motion to augment with said discovery. (Order Granting Motion to Augment
and Suspend the Briefing Schedule, p.1.) In fact, the Idaho Supreme Court concluded
that the documents were so important it required the district court, in the event the
district court had lost "pages one through eight of discovery," to provide an affidavit
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indicating that the district court had lost said documents.

(Order Granting Motion to

Augment and Suspend the Briefing Schedule, p.1.)
The State next argues that the pages one through eight of discovery are already
in the appellate record because the presentence investigation contains some police
reports that have page numbers written on them. (Respondent's Brief, p.6.) There is
nothing in the record to indicate that the police reports attached to the Presentence
Investigation Report (hereinafter, PSI) are the eight pages of police reports considered
by the district court. The PSI contains approximately 26 pages of police reports, which
contain sporadic pagination.

(PSI, pp.87-113.)

In support of its position, the State

points out that pages 87 through 90 of the PSI have pages five through eight
handwritten on them. (Respondent's Brief, p.6.) However, there is no way of telling if
those four pages were the same four pages of discovery considered by the district
court. In fact, since the appellate record lacks a record of the actual discovery received
by both parties, there is no way of knowing whether the police reports attached to the
PSI are the same ones considered by the district court. The State assumes, based on
the fact that there are police reports with some handwritten numbers on them, that they
are the same documents submitted to the district court. Even assuming that the State
happens to be correct in that the four pages of discovery it references were the same
police reports conserved by the district court, the other four pages are still missing.
The State then argues that Mr. Roberts' has failed to establish that the
documents at issue are relevant to the issues on appeal. Again, the Idaho Supreme
Court already ruled on this issue when it granted the motion to augment.

(Order

Granting Motion to Augment and Suspend the Briefing Schedule, p.1.) Moreover, in his
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motion to withdraw his guilty plea, Mr. Roberts argued that he did not understand the
factual basis for his plea as he thought he was pleading guilty to possession of
paraphernalia found under the seat of the vehicle, rather than possession of a pill which
did test positive for oxycodone. (10/31/12 Tr., p.6, Ls.16 - p.7, L.24; PSI, p.104.) The
discovery at issue could provide a basis for that claim.
The State next argues that Mr. Roberts had the duty, as opposed to the district
court, at the trial level to preserve pages one through eight of discovery. (Respondent's
Brief, p.7.) In support of this assertion, the State cites to State v. Beason, 119 Idaho
103 (Ct. App. 1991) and State v. Murinko, 108 Idaho 872 (Ct. App. 1985).
(Respondent's Brief, p.7.) According to the State, since Mr. Roberts was provided a
copy of "pages one through eight of discovery," he now has the burden of submitting
these documents to the Idaho Supreme Court. The cases cited by the State do not
stand for this proposition.

These cases only hold that, after an appeal is filed, the

appellant (or the party with an appellate burden) has the duty to get an adequate record
from the district court before the appellate court reviewing the appeal. They do not hold
that an appellant has a burden to create his/her own record of the trial proceedings and
submit that record to the appellate court. As such, the State has provided no authority
for its argument, and therefore, it should not be considered by this Court. Zichko, 129
Idaho at 263.
The State's argument also runs afoul of the Idaho Appellate Rules, all of which
require that the record on appeal be created by the district court, as opposed to the
parties to the appeal. For example, Idaho Appellate Rule 28 controls the contents of the
clerk's record on appeal and requires that the district court's clerk provide the Idaho
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Supreme Court with the clerk's record.

Specifically, Idaho Appellate Rule 28(b)(2)

controls the content of the clerk's record in criminal cases, which includes evidentiary
documents such as "pages one through eight of discovery," which are at issue in this
case. I.AR. 28(b)(2)U); I.AR. 28(b)(2)(k). The Idaho Appellate Rules require that the
contents of the record on appeal be provided by the district court to the Idaho Supreme
Court, which precludes Mr. Roberts from submitting the discovery at issue directly to the
Idaho Supreme Court.
In sum, Mr. Roberts did everything he could to ensure that the record on appeal
contained the evidence considered by the district court in regard to his motion to
withdraw his guilty plea. The district court lost the only evidence it relied on in denying
that motion. The Idaho Supreme Court agreed with Mr. Roberts that pages one through
eight were necessary for appellate review of this issue when it granted his motion to
augment. As such, Mr. Roberts' due process rights have been violated and this case
must be remanded for further proceedings.

II.
The District Court Abused Its Discretion When It Denied Mr. Roberts' Motion To
Withdraw His Guilty Plea Filed Prior To Sentencing
In support of his motion to withdraw his guilty plea, Mr. Roberts argued that his
plea was not knowing and intelligent because he did not understand the factual basis for
his plea.

Specifically, Mr. Roberts stated that he thought he was pleading guilty to

paraphernalia found under the seat of the vehicle, rather than a pill which later tested
positive for oxycodone. (10/31/12 Tr., p.6, L.16 - p.7, L.24; PSI, p.104.)
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The State argues that the State's prejudice and Mr. Roberts' motive for
withdrawing his guilty plea are relevant to the district court's determination.
(Respondent's Brief, pp.10-11.) As a point of clarification, when a defendant files a
motion to withdraw a guilty plea prior to sentencing, the district court first determines
whether the guilty plea was entered knowingly, intelligently, and voluntarily.

State v.

Hanslovan, 147 Idaho 530, 535-536 (Ct. App. 2008). If the district court determines that

the plea meets this constitutional standard, then the district court determines whether
there is just reason for the defendant's attempt to withdraw the guilty plea. Id. The
district court can only consider the State's prejudice and the defendant's motive for
withdrawing the guilty plea when determining if just reason exists. In other words, the
defendant's motive and the State's prejudice are irrelevant if the district court first
determines that the plea was not entered knowingly, intelligently, and voluntarily.
State v. Rodriguez, 118 Idaho 957 (Ct. App. 1990) ("A threshold question is whether the

plea of guilty was knowingly, intelligently and voluntarily made. Of course, if the plea is
legally defective, relief must be granted.").

This distinction is relevant because

Mr. Roberts argued that his guilty plea should be withdrawn because it was not
voluntary, i.e. he was coerced into pleading guilty, and that the guilty plea was not
knowing and intelligent because he did not understand the factual basis of his guilty
plea, i.e. he thought he was pleading guilty to possession of paraphernalia with
oxycodone residue as opposed to an oxycodone pill.

(10/31/12 Tr., p.6, L.16 - p.7,

L.24; PSI, p.104.) Since these claims concern the legality of his guilty plea, his motive
and the State's prejudice are irrelevant to this Court's review.

Only if this Court

determines that Mr. Roberts' guilty plea was entered knowingly, intelligently, and
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voluntarily can this Court then consider the State's prejudice and Mr. Roberts' motive to
withdraw his plea.
also argues that there is no factual basis to support

As a final note, the

Mr. Roberts' claim that he did not understand the factual basis for his plea.
(Respondent's Brief, pp.10-12.)

However, one of the reasons Mr. Roberts does not

have facts to argue the basis for his motion to withdraw his guilty plea on appeal is due
to the district court's failure to preserve "pages one through eight of discovery."
(Appellant's Brief, pp.7-9.)

This in turn supports Mr. Roberts' due process claim in

Section I, supra.
In sum, this Court must first determine whether Mr. Roberts' guilty plea was
constitutionally valid before it can consider the State's prejudice and Mr. Roberts' motive
to withdraw his plea.

CONCLUSION

Mr. Roberts respectfully requests that this Court remand this case for further

proceedings.
DATED this 5th day of March, 2014.

I

/;"---SHAWN F. WILKERSON

Deputy State Appellate Public Defender
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